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ARE PROFITS FROM SALES OF ENTIRE 
CORPORATE ASSETS “INCOME?” 





From Chicago a case has been docketed 
by the Federal Supreme Court wherein 
there will be answered a vital question that 
is disturbing a multitude of lawyers, viz.: 
‘Are profits derived from the sale of the 
entire assets of a corporation, upon liquida- 
tion, subject to the income tax?” The Six- 
teenth Amendment is involved through the 
distinction drawn between the words of the 
aumnendment and of the statute in that “the 
Sixteenth Amendment confers upon Con- 
gress the power to tax income only, while 
the Act of Congress imposing the tax levies 
it upon income, gains and profits.” It is 
contended that the Supreme Court held in 
the “Stock Dividend Case” that Congress 
cannot impose a tax upon capital by arbi- 
trarily denominating it income. 

The facts are that the corporation reg- 
ularly reported its income from operation 
from year to year as required by law and 
At the end of its 
last taxable year it concluded to retire from 


paid the tax thereon. 


business, sold its entire assets, paid its in- 
come tax from operating profits for that 
year and went into liquidation. But the 
assets for which $1,000,000 had been paid 
and which sum had been allowed as a cap- 
ital account charge, brought $2,000,000 in 
cash into the treasury, when sold. Ought 
an income tax to be paid on the extra mil- 
lion ? 

Without any intention of arguing the 
point at issue some interesting thoughts 
are suggested. Is the extra $1,000,000 “in- 
come” under the amendment? In fact, is 
it not “enhanced” value of the capital as- 
sets? It was not earned by effort, but be- 
came possible through a rise in the market. 
3y the same token there may be a capital 
deficit next year. Manifestly it is both a 





“sain” and a “profit.” Will the Supreme 
Court hold “gains” and “profits” to be syn- 
onymous with ‘‘income” and therefore 
within the amendment? This opens up 
a wide scope for thought. 

Viewed from another aspect, it is certain 
that but for the liquidation of the corpora- 
tion this money never would have become 
taxable. On the contrary its existence 
should have decreased the amount of the 
taxes that the Government might have de- 
manded of the corporation since the latter 
could have shown $2,000,000 instead of $1,- 
000,000 of capital assets, upon which 8 per 
cent might have been deducted from its 
earnings. 

And again an untaxable stock dividend 
of $1,000,000 could have been declared and 
distributed to the stockholders. This be- 
ing so, there would have been a par value 
to be redeemed of $2,000,000 of bona fide 
outstanding shares against the $2,000,000 
of capital assets. No profit would have 
been shown on the books or existed and no 
tax could have been required. 

It would appeal very strongly that the 
Court could support this contention in or- 
der to be consistent with its very, sound 
‘stock dividend” decision, for otherwise its 
permission to issue stock dividends would 
Mani- 
festly, while these stock dividend shares are 
useful as dividend payers their real value 


prove a dangerous financial trap. 


is in the property they represent, which in 
this case is the $1,000,000 accumulation now 
permanently left in the treasury, having been 
transferred from surplus to capital. If it be 
taxable as income this fund would be im- 
paired to that extent. 

If the Court should hold “enhanced” 
values to be taxable as “income” upon 
liquidation of the corporation, where would 
it draw the line? Would it include all “‘en- 
hanced” values accumulated during the life 
of the corporation, through its “fat” and 
“lean” years, and although some were seg- 
regated to satisfy a stock dividend, or would 
it affect only those still appearing as “sur- 
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plus” over and above the par value of the 
original shares? 


Now, if an “enhanced” value may become 
immune through the process of transferring 
it to capital account and issuing dividend 
shares against it, why is not this step the 
practical solution of the trouble? The tax 
would not ultimately be escaped, but re- 
sponsibility would be transferred to the in- 
dividual stockholder. ‘That is to say, if 
the Court should hold that “enhanced” cap- 
ital is non-taxable on dissolution, which 
seems to be sound in both reason and re- 
sult, the tax would simply be passed along 


1o the recipient in the same proportion that” 


he would have paid as a shareholder. The 
expense of issuing the new shares would be 
saved. 

The main point involved seems to be one 
of justice rather than of interpretation, 
which is “should both the corporation and 
the shareholder be required to pay on the 
‘enhanced’ value of capital upon dissolu- 
tion?’ This question the Bar may now in- 
terest itself in answering for it is one of the 
liveliest in the practice. 

THOMAS W. SHELTON. 








NOTES OF IMPORTANT DECISIONS. 


DOES AN INVOLUNTARY PETITION IN | 





BANKRUPTCY CONSTITUTE AN ANTICI- ' 


PATORY BREACH OF AN EXECUTORY CON- 
TRACT.—The general rule is that an executory 
contract can be breached in advance of the time 
of performance whenever either party has put 
himself into a position where it is impossible 


for him to perform. Under such circumstances | 


the other party may regard the contract as 
broken and sue for a breach without first mak- 
ing a demand for performance. Whether an in- 
voluntary petition of bankruptcy has this ef- 
fect has been a debatable question, but that it 
has such an effect is the decision of the Appel- 
late Division of the Supreme Court of New York 
in the recent case of Drake v. Hodgson, 63 N. 
Y. L. J. 1755 (June, 1920). 

In the Hodgson case it appeared that a con- 
tract existed between plaintiff and defendant, 
a stock broker, whereby the latter held over 





three hundred thousand dollars worth of stocks 
as collateral for certain stock transactions 
which he was to conduct for plaintiff on the 
New York Stock Exchange. On April 21, 1914, 
an involunary petition was filed against defend- 


ant and on June 8, 1914, he was adjudged a ° 


bankrupt. Plaintiff then brought suit against 
defendant for conversion. The trial Court dis- 
missed the case on the ground that plaintiff 
had not made a demand for the securities be- 
fore bringing suit. This judgment the Appel- 
late Court reverses on the ground that the in- 
voluntary bankruptcy of the defendant was an 
anticipatory breach of the contract and made a 
demand on the part of the plaintiff unneces- 
sary. In support of its conclusions the Appel- 
late Court said: 


“The filing of the petition in bankruptcy and 
the subsequent adjudication was notice to the 
world that defendants could no longer perform 
their contractual obligations. They could no 
longer retain a seat upon the stock exchange, if 
they had one. All of their assets, including the 
stock in question, if it actually did exist, would 
pass into the hands of the trustee in bank- 
ruptcy, and the filing of the petition in bank- 
ruptey rendered it not only unnecessary, but ab- 
solutely unsafe, for the plaintiff to make a 
tender of money to the defendants. Moreover, 
the trustee in bankruptcy was under no obliga- 
tion to take over the contract or to assume any 
obligations thereunder, and was, under the cir- 
cumstances, under no obligation, either legal or 
otherwise, to endeavor to collect the money 
claimed to be due from the plaintiff. Plaintiff 
could not allege any demand or tender upon the 
defendants before the filing of the petition, be- 
cause none had been made. If, indeed, it was 
necessary to make a demand upon the trustee 
prior to the commencement of the action, then 
it is evident that no cause of action existed 
prior to the filing of the petition in bank- 
ruptey. If the contention of the respondent is 
correct and if it was necessary for the plaintiff 


to make a demand upon and tender to the trus- 


tee, then the debt was not provable in bank- 
ruptcy and the defendants cannot be discharged 
from liability to pay the same in these bank- 
ruptcy proceedings. By taking any such posi- 
tion the defendants are arguing against their 
own interests and contrary to the decided 
cases,” 


The United States Supreme Court has decided 


‘this question in the case of Central Trust Co. 


v. Chicago Auditorium Assn., 240 U. S. 581. In 
that case the defendant made a _ contract 
with Frank E. Scott Transfer Company for a 
term of five years in which the association 
granted to the transfer company a baggage and 
livery privilege, the transfer company to pay a 
stipulated price each year for the privilege. 


: About four months after the contract was made 


an involuntary petition in bankruptcy was filed 
against the transfer company, and the Central 
Trust Company was appointed trustee. The Au- 
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ditorium Association filed its claim in the 
bankruptcy court based on a breach of the con- 
tract on the part of the bankrupt. At the time 
of the filing of the petition the contract was 
being duly performed by both parties. 


Mr. Justice Pitney, speaking for the Ceurt in 
this case, said: 


“It is argued that there can be no antici- 
patory breach of a contract, except it result 
from the voluntary act of one of the parties, 
and that the filing of an involuntary petition 
in bankruptcy, with adjudication thereon, is 
but the act of the law resulting from an adverse 
proceeding instituted by creditors * * As 
was said in Roehm v. Horst (178 U. S., 1, 19): 
‘The parties to a contract which is wholly execu- 
tory have a right to the maintenance of the 
contractual relations up to the time for per- 
formance, as well as to a performance of the 
contract when due.’ Commercial credits are, 
to a large extent, based upon the reasonable 
expectation that pending contracts of acknowl- 
edged validity will be performed in due course; 
and the same principle that entitles the prom- 
isee to continued willingness entitles him to 
continued ability on the part of the promisor. 
In short, it must be deemed an implied term 
of every contract that the promisor will not per- 
mit himself, through insolvency or acts of bank- 
ruptey, to be disabled from making perform- 
ance; and, in this view, bankruptcy proceed- 
ings are but the natural and legal consequence 
of something done or omitted to be done by the 
bankrupt in violation of his agreement. It is 
the purpose of the Bankruptcy Act, generally 
speaking, to permit all creditors to share in the 
distribution of the assets of the bankrupt, and 
to leave the honest debtor thereafter free from 
liability upon previous obligations (Williams 
v. U. S. Fidelity & Guar. Co., 236 U. S., 549, 
554). KExecutory agreements play so important 
a part in the commercial world that it would 
lead to most unfortunate results if, by inter- 
preting the act in a narrow sense, persons en- 
titled to performance of such agreements on the 
part of bankrupts were excluded from participa- 
tion in bankrupt estates, while the bankrupts 
themselves, as a necessary corollary, were left 
still subject to action for non-performance in 
the future although without the, property or 
credit after necessary to enable them to per- 
form. We conclude that proceedings, whether 
voluntary or involuntary, resuiting in an ad- 
judication of bankruptcy. are the equivalent of 
an anticipatory breach of an executory agree- 
ment.” 


With iespect to the practice to be observed 
in this class of cases the opinion of the New 
York Appellate Court in tbe principal case is 
clear. The Court said: 


“The plaintiff had a right to make an elec- 
tion of his remedies, and to select the tribunal 
in which to bring his action. He had a right 
to bring his action on contract in the state 
courts or to file his proof of claim, based upon 
the breach of the contract, in the bankruptcy 
court. In either event, the right of recovery 





would be based upon breach of contract on the 
part of the defendants. Even assuming that 
the plaintiff had made a demand upon the trus- 
tee, such demand would only be necessary in 
case the plaintiff desired to sue the trustee in 
conversion, which action would lie against the 
trustee only in case the trustee had actually in 
his possession the plaintiff's securities in con- 
dition to be identified. The defendants appar- 
ently are defaulters and owe the plaintiff a 
large sum of money. If the defendants have 
reason to believe that they can actually obtain 
a discharge in bankruptcy and have not con- 
cealed their assets or committed any other acts 
which would prevent the granting of such dis- 
charge, they can readily obtain a stay of fur- 
ther proceedings in this action from the bank- 
ruptey court. Such is the usual practice. On 
obtaining their discharge in bankruptcy, such 
discharge could then be set up as a defense in 
bar of the plaintiff's right of recovery. As 
above stated, however, such discharge in bank- 
ruptey cannot be set up in bar, if the debt here 
sued upon is not provable in these bankruptcy 
proceedings.” 








UNIFORM STATE LAWS — A 
MEANS TO EFFICIENCY CON- 
SISTENT WITH DEMOCRACY. 


Diversity of Law—Formed as our Goy- 
ernment was of the confederation of sep- 
arated colonies, it began its national ex- 
istence with a wide diversity of laws, 
which it had inherited from the period 
before 1776 as the result of the widely 
varying geographic, social, economic, and 


political conditions of England and of 


America. The various colonies reserved 
the right to adopt or to apply the common 
law of England so as to bring it in har- 
mony with the wants of American so- 
ciety.1. The laws by which the English 
colonies were governed they 
emerged from colonial conditions were: 


when 


1. Common law of. England so far 
as they had tacitly adopted it as suited 
to their conditions, or expressly by stat- 
ute at this or subsequent time. 


2. The statutes of England or of Great 
Britain amendatory of common law 


“Necessity 
1892, 


James F. 
Laws.” 


Colby, 
Forum, July, 


(1) Article by 
for Uniform State 
Vol. 13, 36. 
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which in like manner they had adopted, 
either tacitly or expressly.* 

3. The Colonial statutes adopted by 
the legislative bodies of the 
themselves. 


Colonies 


These, with the complex system of case 
law built up long ago, has produced a 
diversity which justifies not alone the 
popular description of it as legal chaos, 
and makes it even for experts “a wilder- 
ness of single incidents,” but taxes the 
human capacity to read even superficial- 
ly, not to speak of analyzing or under- 
standing, them. If anyone has any doubt 
about this, let him read a very illuminat- 
ing address on this subject delivered be- 
fore the Illinois State Bar Association by 
Professor Warren of Harvard University 
under the title of “The Welter of Deci- 
sions.’ 


Much of this diversity was justified by 
the widely differing conditions in Eng- 
land and in the American Colonies, and 
in the conditions existing in the various 
Colonies themselves, which found a very 
natural and inevitable expression in the 
statute law, and the decisions of the 
courts of the various Colonies. Can it be 
said, however, that the conditions of to- 
day with reference to the industrial, com- 
mercial, social or political life of the peo- 
ple are so different as to any longer jus- 
tify even the diversity which then existed, 
not to speak of its constant ramifications 
since then, but has not the common life 
of the people become co-extensive with 
the territory of the United States so that 
a uniformity of its laws, if it can be 
brought about without imperiling the 
fundamental conceptions of its institu- 


(2) Illinois adopts all English statutes enact- 
ed prior to fourth year of James ist, with cer- 
tain exceptions. 

(3) See Illinois State Bar Association Re- 
port, 1916; also X Illinois Law Review, 472. See 
also address by Professor Samuel Williston, of 
Harvard, on Uniform Partnership Act before 
Law Association of Philadelphia, December 18, 
1914. 








tions, is not alone to be desired, but is 
imperative. 


Movements of Society from Diversity 
to Uniformity—Uniformity of law has 
been a topic of interest from the early 
times of this country. This interest be- 
came acute as we passed from the canoe 
to the prairie schooner, to the stage- 
coach period, and from the stage-coach 
period to the railroad, and is becoming 
daily of ever increasing importance as 
the life of each State becomes more civil- 
ized and complex, and the laws neces- 
sary to meet the changed conditions be- 
come more complex and voluminous. The 
causes underlying the continuing interest 
in this subject have been present since 
the beginning of our Government, for 
uniformity of laws was the touchstone, 
out of which grew the Constitution of the 
United States and our political institu- 
tions as we know them today. 


Alexander Hamilton first aroused the 
interest of the country in uniform State 
laws, and in 1786, a convention was called 
at Annapolis to consider “how far a uni- 
form system in. their commercial re- 
quirements would be necessary to their 
common interest and their permanent 
harmony.” 


Daniel Webster said this convention 
had “as its entire purpose to devise means 
for the uniform regulation of trade.” But 
it resulted, nevertheless, in giving us the 
Constitution of the United States. 


The rapid development of this country, 
unexpected and unprecedented; its 
mighty variety of interests; its diversity 
of views on many economic questions; 
the passage of laws in each of the Stater 
to meet the problems that have growp 
up there; all these things have made the 
question one of constant perplexity and 
ever widening difficulty, but which never- 
theless has demanded some solution. 


The theory of our Government, with 
its nicely adjusted balance between the 
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executive, legislative and judicial powers, 
and its sovereignty divided between the 
delegated powers of the Federal Govern- 
ment, and the inherent powers of the State 
Government, has proved a mighty bul- 
wark to individual liberty and of con- 
tract and property rights. The legal 
theory has been that all local or domes- 
tic concerns should be controlled by the 
State, while matters of National concern 
were within the jurisdiction of the Na- 
tional Government. 

The facts, however, have long been at 
war with this legal theory. So far as 
commerce has been concerned, State lines 
have been wiped out and the investor has 
sought to place his money where it would 
bring him the best return. This has re- 
sulted in vast aggregations of capital do- 
ing an interstate business, outside the 
power of the Federal Government to reg- 
ulate, and beyond the power of the State 
Governments to control. 

Until the recent past, the business in- 
terests have encouraged this condition of 
our law, because many of them believed 
that the lack of regulation was all to 
their advantage. To an extent this was 
true, however detrimental to the com- 
munity as a whole not interested in such 
enterprises. But in the present decade 
there has been a change of attitude, and 
the great business interests are at least 
nominally in favor of uniform State laws, 
as they come to see that it is the only 
way to avoid almost destructive condi- 
tions of regulation in the various juris- 
dictions. 

The right to individual competition, 
unlimited and unrestrained by law, is 
over; society now demands that the in- 
terests of society shall be made para- 
mount and that the law shall conform it- 
self to this newer and broader view. With 
the interests of society and the desires of 
commerce both demanding uniformity, 





it would seem that rapid progress should 
be made.* 


This movement is of course possible of 
accomplishment in one of several ways, 
two of which are outstanding, namely : 


First. Centralization through the de- 
velopment of the powers of the general 
Government; or, 


Second. Uniformity of State action. 


Tendency Towards Centralization — 
With reference to the remedy of central- 
ization, ag has already been said, this 
might meet the desires of the business in- 
terests of the country, but would almost 
necessarily sacrifice in the long run the 
fundamental coneeptions and safeguards 
of our democracy. ‘This sacrifice, too, 
would be altogether useless, as the needs 
of business may be achieved consistent 
with the necessary safeguards through 
the development of uniformity of State 
legislation. I have already referred to 
the peculiar need of the maintenance of 
the State Government with independent 
and inherent powers in a democracy if 
the democratic ideal is to be preserved 
and bureaucracy avoided. In societies 
where the pre-eminence of certain groups 
is asserted by them and recognized by 
others, a cohesive force can be opposed 
to any tendency” on the part of the Gov- 
ernment not desired; but in a democracy 
such as ours, where all are compressed to 
the common level, and when the superior- 
ity of none may be asserted and of none 
is acknowledged, the hopelessness of in- 
dividual effort to stem a rising tide of 
centralization must be apparent to all 
students of the subject, and only the or- 
ganized power of the respective States 
can hope to assert successfully against 
the inevitable tendency of centralization 


(4) See address by Nathan William Mac- 
Chesney, “Uniferm Laws—A Needed Protection 
to and Stimulus of Interstate Investments.” Na- 
tional Association of Real Estate Exchanges, 
Denver, Colorado, July 19, 1911. (Published by 
the Association, Minneapolis, 1911). 
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with the growth of society, the rights of 
the individual and his local community.° 


The dangers of and the remedy for this 
tendency have nowhere been better ex- 
pressed than by Elihu Root before the 
National Civic Federation in 1909, when 
he said :* 


“The framework of our Government 
aimed to preserve at once the strength and 
protection of a great national power, and 
the blessing, and the freedom, and the per- 
sonal independence, of local self-govern- 
ment. It aimed to do that by preserving in 
the Constitution the sovereign powers of 
the separate States. Are we toereform the 
Constitution? If we do it as to insurance, 
we must do it as to a hundred and thousand 
other things. The interdependence of life 
wiping out State lines, the passing to and 
fro of men and merchantiise, the intermin- 
gling of the people of all sections of our 
country without regard to State lines, are 
creating a situation in which from every 
quarter of the horizon come cries for Fed- 
eral control of business, which is no longer 
confined within the limits of separate States. 
Are we to reform our Constitutional sys- 
tem so as to put in Federal hands the con- 
trol of all business that passes over State 
lines? If we do, where is our local self-gov- 
ernment? If we do, how is the central 
Government in Washington going to be able 
to discharge the duties that will be imposed 
upon it? Already the administration, al- 
ready the judicial power, already the legis- 
lative branches of our Government are driv- 
en to the limit of their power to deal intelli- 
gently with the subjects that are before 
them. This country is too great, its popu- 
lation too numerous, its interests too vast 
and complicated already, to say nothing of 
the enormous increase that we can see be- 
fore us in the future, to be governed as to 
the great range of our daily affairs from 
one central power in Washington. After 
all, the ultimate object of all government is 
the home, the home where our people live 


(5) For an enlightening discussion of this 
need, see De Tocqueville, “Democracy in Amer- 
ica.” 

(6) Address by Elihu Root, “Importance of 
seeking reform through State Governments,” 
delivered at Tenth Annual Dinner of National 
Civie Federation, Hotel Astor, New York, No- 
vember 23, 1909. See also his address as Presi- 
dent of the American Bar Association, Chicago, 
August 30, 1916—16th page—A. B. A. Proceed- 
ings, 1916. 





and rear their children, with its individual 
independence, its freedom, and I am not 
willing, for the sake of facilitating trans- 
action of any kind of business, to overturn 
limitations that have been set by the Con- 
stitution—wisely set—between the powers 
of the National and State Governments. 
Great is our Nation. Let it exercise its 
Constitutional powers to the fullest limit, 
but do not let us in our anxiety for efficiency 
cast away, break down, reject those limits 
which save to us the control of our homes, 
of our own domestic affairs, and of our 
local governments. For there, in the last 
analysis, under the protecting power of our 
great Nation, there must be formed the 
character of free, independent, liberty-lov- 
ing citizens, upon whom our Republic must 
depend for its perpetuity.” 

Possibilities of Uniformity of State Ac- 
tion—\WVe, necessarily then, are com- 
pelled to seriously consider and persist- 
ently urge the second of these suggested 
remedies, namely, that of uniformity of 
State legislation. What do we mean by 
this? President Seth Low has said :” 


“Uniform legislation is the equivalent in 
legislation of standardization in mechanical 
construction. Formerly there were broad 
gauge railroads, and railroads with a nar- 
row gauge. Broad gauge railroads and nar-" 
row gauge railroads could not connect. At 
last the gauges of all railroads were stand- 
ardized, that is to say, made uniform, and 
now the cars of every railroad can be used 
on the tracks of every other railroad and 
no one would think of returning to the 
old system. The broad gauge, as a mechan- 
ical proposition, had some advantages over 
the narrow gauge, but these were wholly in- 
significant compared with the advantages 
resulting from standardization; that is to 
say, from the uniformity of gauge. Dif- 
ferences in gauge did not make railroading 
impossible, but they did make it inconveni- 
ent, costly and slow. Similarly, differences 
in law relating to the common life of the 
people do not make the business impossible, 
but they do hamper business relations by 
causing inconvenience, expense and delay.” 


Uniformity of State laws contemplates 


retaining the present control in the 


(7) Seth Low, President National Civic Fed- 
eration, address at Conference January 17, 1910. 
3 National Civic Federation Review, No. 9, page 
9 
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States, but having a similar law passed 
by each State,* and in order to continue 
the unifarmity once achieved by legisla- 
tion, the courts would in accordance with 
its spirit not merely apply the provision 
of the uniform law in their respective 
States but would apply those provisions 
in the light of decisions upon similar 
questions under similar statutes rendered 
in the other States, following the rule of 
interpretation known as “the majority 
rule,” in accordance with the provision 
of the various uniform acts themselves 
which have been prepared by the Na- 
tional Conference of Commissioners on 
Uniform State Laws, which states: 

“This act shall be so interpreted and con- 
strued as to effectuate its general purpose 
to make uniform the law of those States 
which enact it.’® 

For many years much misgiving was 
expressed as to the value of any attempt 
to bring about uniformity of laws through 
legislation so long as diversity of inter- 
pretation existed, and many thought it 
futile to attempt it. 
many years after certain of the uniform 


The tendency for 


acts were prepared, was to follow deci- 
sions of the courts of a particular State 
upon a given subject rather than a gen- 
eral rule expressed in a given uniform 
statute, but as the purpose of uniformity 
has become more generally understood, 
there is a larger co-operation on the part 
of the courts, and with the inclusion of 
the clause above quoted in some of the 
more recent acts, the co-operation of the 
courts to effect the end intended has be- 
come general, and there is no longer any 
reason to believe that once legislative uni- 
formity can be obtained, the courts will 


(8) See address by Nathan William MacChes- 
ney, “Uniform Laws,”’ National Assn. Real Es- 
tate Exchanges, Denver, Colo., July 19, 1911 
(supra). 


(9) See paper read on Uniform State Laws 
before Social Science Association, by R. B. An- 
derson, October 17, 1915, page 5. 





not do their full share to continue it by 
uniformity of interpretation.” 


Only recently, the United States Su- 
preme Court in a strong opinion by Mr. 
Justice Hughes in the case of Commer- 
cial National Bank y. Canal-Louisiana 
Bank, has given the weight of its author- 
ity to this doctrine.” 


In reversing a case involving the Uni- 
form Warehouse Receipts Act, where the 
lower court had followed the decisions of 
its particular jurisdiction rather than the 
“majority opinion” under the Uniform 
Act with reference thereto, Mr. Justice 
Hughes said: 


“We do not find it necessary to review 
these decisions. It is apparent that if these 
uniform acts are construed in the several 
States adopting them according to the for- 
mer local views upon analogous subjects, 
we shall miss the desired uniformity and 
we shall erect upon the foundation of uni- 
form language separate legal structures as 
distinct as were the former varying laws. 
It is to prevent this result that the Uni- 
form Warehouse Receipts Act expressly 
provides (Section 57): “This Act shall be 
so interpreted and construed as to effectuate 


(10) Remarkable progress has been made in 
this respect under the leadership of Judge Hen- 
ry Stockbridge, Court of Appeals of Maryland, 
as Chairman of the Committee on Uniformity of 
Judicial Decisions of the National Conference of 
Commissioners on Uniform State Laws. This 
committee gathers from day to day the deci- 
sions which are construing the most important 
of the uniform laws, and furnishes references 
to the adjudications when requested. There is 
nothing spectacular in this work, but nothing 
can tend more to promote uniformity on the 
part of the Courts of the several States con- 
struing the uniform acts, and there is an in- 
creasing disposition on the part of all the 
courts to consider and conform to the decisions 
of other States. The work of this committee 
is educational, and is constantly growing. It 
has now full information available for the judi- 
ciary of the United States upon the following 
acts: Uniform Negotiable Instruments Act, 
Uniform Warehouse Receipts Act, Uniform Sales 
Act, Uniform Bills of Lading Act, and Uniform 
Stock Transfer Act, and is gradually accumu- 
lating this data upon the other acts, all of which 
will be furnished promptly by the Committee 
upon application by any judge throughout the 
United States. 

(11) Commercial National Bank of New Or- 
leans v. Canal-Louisiana Bank & Trust Co. et 
al, U. S. Adv. Ops. 1915, page 194. 
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its general purpose to make uniform the law 
of those States which enact it.’ This rule 
of construction requires that in order to ac- 
complish the beneficent object of unifying, 
so far as this is possible under our dual 
system, the commercial law of the country, 
there should be taken into consideration the 
fundamental purpose of the uniform act, 
that it should not be regarded merely as an 
off-shoot of local law. The cardinal prin- 
ciple of the Act—which has been adopted in 
many States—is to give effect, within the 
limits stated, to the mercantile view of doc- 
uments of title. There had been statutes 
in some of the States dealing with such 
documents, but there still remained divers- 
ity of legal rights under similar transac- 
tions. We think that the principle of the 
uniform act should have recognition to the 
exclusion of any inconsistent doctrine 
which may have previously obtained in any 
of the States enacting it.” 


Much harm may easily be done in the 
general movement for uniform state laws 
by urging for passage as a uniform law 
measures which have not been prepared 
by competent draftsmen, subjected to ade- 
quate discussion, or been tested by suf- 
ficient experience. Many enthusiasts at- 
tempt to make the Uniform State Law 
a convenient propaganda for new and 
untried reforms. The best informed be- 
lieve that there should be no attempt 
made to make laws uniform until there 
has been at least some experimental leg- 
islation in some of the States, so that the 
uniform law may be based upon tried 
legislation somewhere. What means ex- 
ist then for the proper preparation of such 
laws, and what are the methods to be pur- 
sued in their preparation and their adop- 
tion? 


National Conference of Commissioners 
on Uniform State Laws—The great body 
which is giving attention to these ques- 
tions in a conservative, safe and effective 
way is the National Conference of Com- 
missioners on Uniform State Laws, 
which gives full weight to all the con- 
siderations involved, both political and 
legal, and commercial, and which now 





has a history of twenty-five years of con- 
structive achievements. 

It was recently said concerning its 
work. “The work of the commissioners 
is the most important public service be- 
ing performed today by any organization 
of lawyers.” 

This is an official body of state com- 
missioners, almost exclusively lawyers 
and judges, to which fifty-three jurisdic- 
tions have appointed commissioners. 

Of this number, some of the appoint- 
ments are made by the governors of their 
respective States under their general au- 
thority of appointment, but in _ thirty- 
three of the jurisdictions the commission- 
ers have been appointed under express 
legislative authority, have therefore be- 
come State officers, and report regularly 
upon their proceedings and with their rec- 
ommendations. These jurisdictions are 
as follows :** 

Alaska, Arizona, Colorado, Connecti- 
cut, Florida, Georgia, Hawaii, Illinois, 
Louisiana, Maine, Maryland, Massachu- 
setts, Michigan, Minnesota, Mississippi, 
Nevada, New Hampshire, New Jersey, 
New York, Ohio, Oklahoma, Pennsyl- 
vania, Philippine Islands, Porto Rico, 
Rhode Island, South Carolina, Tennessee, 
Utah, Vermont, Virginia, Washington, 
Wisconsin, Wyoming. 

Its Origin and Importance—The Na- 
tional Conference of Commissioners on 
Uniform State Laws grew out of action 
by the American Bar Association in 1889, 
pursuant to a resolution introduced at its 
meeting at Chicago that year, when it ap- 
pointed a Committee on Uniform State 
Laws. This movement may therefore be 
said to have originated in a sense, so far 
as the American Bar Association is con- 
cerned, in Illinois. ‘This committee re- 
ported in 1890. The State of New York 


(12) R. B. Anderson before Social Science 
Association, Oct. 4, 1915 (Boston). 

(18) See report George B. Young, Secretary, 
National Conference of Commissioners on Uni- 
form State Laws, Proceedings, 1915, page 143. 
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had passed an act™ authorizing the Gov- 
ernor (Hill) to appoint three ‘“commis- 
sioners for the promotion of uniformity 
of legislation in the United States,” to 
examine the subjects of Marriage and Di- 
vorce, Insolvency, Form of Notarial Cer- 
tificates, and other subjects; to ascertain 
the best means to effect an assimilation 
and uniformity among the laws of the 
states, and to consider whether it would 
be wise and practicable for the State oi 
New York to invite the other states of the 
Union to send representatives to a con- 
vention; to draft laws to be submitted 
for the approval and adoption of the sev- 
eral States, and to advise and recommend 
such other course of action as shall best 
accomplish the purpose of the act. 

The committee recommended the pas- 
sage by each State and Territory and by 
the Congress of the United States, of an 
act similar to that cited, suggesting as 
further subjects for consideration, “De- 
scent and Distribution of Property, Ac- 
knowledgments of Deeds, Execution and 
Probate of Wills.”*> This Committee on 
Uniform State Laws of the American Bar 
Association has reported annually since 
that time, but beginning with the First 
(National) Conference of Commissioners 
on Uniform State Laws at Saratoga 
Springs, New York, in 1892, the work has 
been done by the commissioners, their 
results being presented to the American 
Bar Association for endorsement 
through this committee. The annual Na- 
tional Conference of the Commissioners 
has always been held each year just pre- 
ceding the meeting of the American Bar 
Association. 

This connection with the American Bar 
Association has given to the work of the 
National Conference the great weight of 


its 


(14) For a eopy of the bill and suggestions 
in support of the same, see Proceedings, Na- 
tional Conference of Commissioners on Uniform 
State Laws, 1915, page 51. 

(15) See address Nathan William MacChesney, 
Uniform Laws, National Assn. Real Estate Ex- 
change, July 19, 1911 (supra). 





the influence of the American Bar Asso- 
ciation in furthering the cause of uni- 
formity of law, but in some respects the 
companionship has tended to make the 
work of the National Conference itself 
less well known, as it has been over- 
shadowed by the larger and better known 
organization, and though acting under an 
official authority of the respective State 
Governments, and therefore an official 
legislative body, it has often been thought 
of by the general public, and even by 
many intelligent lawyers as a branch or 
committee of the American Bar Associa- 
tion.*® 


The importance of this movement, or 
of the body itself, in view of the needs 
of this country, can hardly be overstated, 
and the National Conference and the 
work it is doing is entitled to much more 
recognition and credit than it has here- 
tofore received, either by the general pub- 
lic, by publicists, or by the Bar. The 
Bench, I am happy to say, has already 
shown a keen appreciation of the work 
which is being done. An interesting edi- 
torial in the Green Bag some time ago” 
stated : 


“The conference has come to exercise a 
function of great importance in molding the 
legislation of the several States, and should 
be consulted by the State legislatures for 
advice on important projects of State legis- 
lation, and aided with suggestions from 
other sources in its work of shaping new 
uniform acts.” 


It is the most efficient legislative draft- 
ing body in the land to lay hold of the 
many new undertakings of tremendous 
importance constantly facing the législa- 
tures of the respective States. 


The work is the most juristic work un- 
dertaken in the United States since the 
adoption of the Federal Constitution, and 


(16) For a discussion of the undesirable ef- 
fect of this, see article by Lewis N. Dembitz, 
“Uniformity of State Laws,” North American 
Review, January, 1899, Vol. 168, page 84. 


(17) Editorial, Green Bag, December, 1911. 
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the significance of it will be realized when 
attention is called to the fact that since 
the debates resulting in the Constitution 
of the United States, it is the first time 
that the official representatives of the sev- 
eral States have gotten together in legis- 
lative assembly to discuss any legal ques- 
tion from a national point of view with 
particular reference to the needs of the 
respective States from which they come.** 


Its Scope and Methods—As has already 
been pointed out, the plan upon which 
the National Conference has worked has 
been rather to embody the existing law 
in the form of a statute upon the subjects 
treated than to introduce any novel prin- 
ciples. Occasionally this rule has been 
departed from, yielding to what was be- 
lieved to be the concensus of opinion in 
the business world, as for instance, with 
the object of giving full negotiability to 
all documents of title, including ware- 
house receipts, defining value, etc.2° The 
Conference has been extremely careful 
not to trespass upon the exclusive terri- 
tory of the legislatures by unusual laws 
on new subjects or entirely new laws on 
old subjects. Its intention is not to take 
up every worthy subject for a draft of a 
uniform law, but to take up only those 
subjects in which uniformity of law is 
per se the desirable thing. Professor 
John H. Wigmore has grouped these sub- 
jects into three classes: 


First. Laws affecting transactions 
which commonly concern parties or 
things in different states and hence lead 
to confusion and uncertainty unless they 
are uniform. Under this head belong the 


(18) See article by F. J. Stimson, Annals of 
Amer. Academy, May, 1895, Volume V, page 829. 

(19) The Conference has sometimes been crit- 
icized both as to the character of its work and 
as to the methods pursued, and has recently 
created a Committee on Scope and Program to 
make a continued study of the field, scope and 
methods of work of the Conference, and to re- 
port its conclusion each year to that body. 

(20) See article Walter George Smith, “The 
Outlook for Uniformity of Legislation.” Green 
Bag, Dec., 1911, Vol. 23, p. 619. 





subjects of Negotiable Instruments and 
Bills of Lading. 


Second. Laws affecting kinds of busi- 
ness having an interstate trade, in which 
a State passing a reform law will be at a 
disadvantage unless the adjoining States 
pass similar laws, and as to which State 
legislatures are not willing to pass such 
laws unless there is some prospect of a 
uniform law. In this class belong the 
Child Labor Laws, Convict Labor Laws 
and Incorporation Laws. 


Third. Laws concerning classes of 
transactions which several States have al- 
ready regulated by some legislative re- 
form which other States now desire to 
regulate by whichever, if any, of existing 
measures is most efficient. In such a sit- 
uation, the need arises for a study of the 
various measures passed and proposed by 
some impartial body which can choose 
among them and combine them, and rec- 
ommend the resulting preferable and im- 
proved measure. The Workmen’s Com- 
pensation Act, Occupational Diseases and 
Sickness Laws are good examples of this 
class.** 

Perhaps the ideals, scope and methods 
of the National Conference of Commis- 
sioners on Uniform State Laws could not 
be better expressed than by the statement 
by Mr. Tompkins on the Scope of Uni- 
form Legislation, in which he says :** 

“Uniformity of laws is not needed on all 
subjects. Though modern invention and 
discovery have done so much to bring the 
people of this great country together and 
make those residing in distant States near 
neighbors in the large majority of matters 
that affect the daily life of the citizens, it 
is not only not necessary that there should 
be uniformity in the laws of the several 
States regulating and controlling them, but 
on the contrary such uniformity is unde- 


(21) Paper on Uniform State Laws read be- 
fore the Social Science Association by Robbins 
B. Anderson, October 4, 1915, and re-printed in 
Sunday Advertiser, October 17, 1915, page 5. 

(22) Henry C. Tompkins, ‘Necessity for Uni- 
formity in the Laws Governing Commercial 
Paper.” 13 Reports American Bar Association, 


. 247. 
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sirable and absolutely impracticable. There 
is and will continue to be a difference in 
the character and surroundings of the peo- 
ple residing in different portions of the 
Union that will require a difference in the 
law governing them, but while this is so, it 
is equally true that the laws governing 
those matters in which the people of the 
different States are equally interested— 
those matters which arise daily in their 
business intercourse with one another— 
should be uniform so that the citizen of 
one State may know the exact character of 
his act and contract, the full extent of his 
liability attaching to it, without regard to 
the locality in which the act is done or the 
contract made, and without regard to the 
tribunal which passes on it.” 


The difficulties of bringing this about 
are recognized, but the need for it must 
be conceded. Much has already been 
done to accomplish it and with the hearty, 
earnest, intelligent and effective co-opera- 
tion of the Bar, the movement can be 
given an.impetus which will enable it to 
realize a large part of its program in the 
very near future. . 


The National Conference of Commis- 
sioners on Uniform State Laws has a well 
defined system which results in the thor- 
ough discussion of the need for a par- 
ticular act; of the law in the various 
States, and of the form of a particular 
act under consideration. A resolution is 
introduced providing for the appointment 
of a committee to report upon the advis- 
ability of taking up a specific topic. The 
committee then makes a report to the 
Conference, sometimes with a_prelimi- 
nary draft of the bill attached. The com- 
mittee is usually assisted by an expert 
draftsman, who has a comprehensive 
knowledge of the present law on the sub- 
ject, including the decisions of this coun- 
try and abroad, as well as a knowledge of 
the history of the principles and doctrines 
concerned. Under the direction of the 
committee he prepares a draft, which is 
sent to the commissioners as the first 
tentative draft. It is then discussed at 
the next annual meeting, section by sec- 





tion. It is then recommitted, and there 
have usually been three or four tentative 
drafts before the vote is taken on final 
adoption. This vote is always taken by 
States, and though the meeting held in 
St. Louis in August, 1920, was the thir- 
tieth annual meeting, few acts have re- 
ceived final sanction which have not re- 
ceived the unanimous votes of all the 
States represented, one of the few excep- 
tions** being that approved last year 
known as the Uniform Land Registration 
Act, with reference to what is known pop- 
ularly as the Torrens’ System of Land 
Registration. 


The Conference has recently, in order 
to get the highest degree of efficiency in 
connection with its work, created a Com- 
mittee on Legislative Drafting, of which 
Professor Freund, of the University of 
Chicago, and Secretary of the Illinois. 
Commission on Uniform State Laws, is 
chairman, and who is undoubtedly the 
best qualified man for this position to be 
found in the United States. This com- 
mittee has called attention to the need of 
classified knowledge for intelligent legis- 
lation.** And later recommended at the 
next annual Conference the preparation 
of a Manual of Style to be followed in 
the drafting of uniform laws, a subject 
to which the American Bar Association 
has already given some attention.*® It 
has also been suggested that the com- 
mittee should take up the matter of draft- 
ing uniform clauses in acts as part of 


(23) The adoption of the “Torrens Act’ was 
by a divided vote of the Conference after what 
many of the members thought was an insuffi- 
cient consideration, and resulted in the passage 
of a by-law, which will hereafter require the 
printing of amendments, and the withholding 
of final passage of the Act until at least a year 
following the year at which it has been dis- 
cussed section by section. See Proceedings, Na- 
tional Conference of Com. on Uniform State 
Laws, 1915, p. 56. 

(24) 
Commissioners on Uniform 
page 213. 

(25) See Reports American Bar Association 
for 1914. 


See Proceedings, National Conference of 
State Laws, 1915, 








306 CENTRAL LAW JOURNAL 





No. 17 








its work, and it is to be hoped that this 
will be undertaken. With reference to 
the need for this work, the committee in 
its last report has said: 


“Unfortunately, there is no book written 
in the English language discussing, in the 
light of administrative and judicial experi- 
ence, the legal ways and means by which 
a given legislative policy can best be ren- 
dered effective, or the arrangements and 
institutions which at present serve that end. 
The reason for this must be found in the 
large commercial demand for legal works 
available for the business of litigation, 
which has absorbed the attention of jurists 
to the utter neglect of scholarly or literary 
service to the no less important business 
of legislation. 


“The lawyer’s treatment of the law is 
analytical, the legislator’s constructive. To 
the lawyer it is a fixed quantity to which 
he must adjust himself, to the legislator 
a potential force which he may fashion for 
his purpose. Obviously, the two points of 
view are entirely different. The material 
that the lawyer needs has been collected 
and digested with a degree of completeness 
that leaves hardly anything to be desired. 
But while the legal material that the legis- 
lature needs, the history of statutes and of 
their construction by the courts, may also 
be found, to a considerable extent at least, 
scattered through the law reports, there is 
no key to it through digests or treatises 
adapted to his purposes.”’** 


I do not need to say that to achieve this 
result requires conscientious, scientific, 
painstaking work of a high order, and of 
the most exacting character. It has been 
my pleasure to be a member of the Na- 
tional Conference, as one of the Illinois 
Commissioners, for a number of years, 
and I have never been associated with a 
body of men with a wider knowledge of 
their subjects, or who give more careful 
or conscientious attention to them than 


(26) Illinois, in common with certain other 
progressive States, has created a Legislative 
Reference Bureau, located at Springfield. This 
Bureau, with Finley F. Bell as Secretary, is 
doing good work, and the Bar of the State 
should take pains to become familiar with it. 
See Appendix “F” for list of compilation so far 
prepared. 





the Commissioners on Uniform State 
They 
form an ideal legislative body, the equal 
of which I do not believe exists in this 


Laws from the respective States. 


country, and their work may be justly 
compared to that of the public commis- 
sions abroad, to which so much praise 
is justly given, but the best work of which 
is equalled and in some instances sur- 
passed by the work of our own National 
Conference of Commissioners on Uni- 
form State Laws. 


In closing my general discussion upon 
the history, importance and methods of 
the work of this great organization, in 
order to show you that this is not a mere 
personal prejudice in its favor, may I 
quote to you the words of that distin- 
guished scholar, Professor Samuel Wil- 
liston of Harvard University, who in 
speaking of certain of the uniform acts 
prepared by the National Conference of 
Commissioners on Uniform State Laws 
said :°7 


“Great as are the evils of the conflict 
of authority in the United States, due to 
the numerous independent jurisdictions, this 
conflict has given to the American Com- 
mercial Acts (which have been based on 
the English models) a distinct superiority 
to them. In England, whatever is once 
finally judicially decided becomes the law, 
and no matter though the decision may be 
inharmonious with general principles, the 
codifier is bound to accept the result. In 
the United States the decisions of no sin- 
gle State are taken as the model. The 
draftsman is not primarily seeking to re- 
form the law, but in attempting to weld 
a uniform and coherent whole from de- 
cisions of fifty States, he necessarily dis- 
cards local decisions which are inharmon- 
ious with the general principles of his 
subject; * * * Moreover, the American 
statutes have probably had a longer and 
more thorough examination by a greater 


27) Samuel Williston, “The Uniform .Part- 
nership Act, with Some Remarks on Other Uni- 
form State Laws,” Address, Law Association of 
Philadelphia, December 18, 1914. 
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number of competent persons, other than 
the draftsmen, than has been the case 
with the English acts.” 

Uniform Acts Prepared by National 
Conference—The actual results of the 
work of the National Conference are best 
expressed, of course, in the acts prepared 
by it during its thirty years of work. 
During that time the following acts have 
been approved by the National Confer- 


. ence and recommended to the different 


States for adoption, and are to be cited 
under the titles hereinafter stated :** 


1. Uniform Acknowledgments of 
Written Instruments Act, approved Au- 
gust, 1892. 


2. Uniform Negotiable 
Act, approved August, 1896. 


Instruments 


3. Uniform Sales Act, approved Au- 
gust, 1906. 


4. Uniform Warehouse Receipts Act, 
approved August, 1906. 


5. An Act Regulating Annulment of 
Marriage and Divorce, approved August, 
1907. 


6. Uniform Bills of Lading Act, ap- 
proved August, 1909. 


%. Uniform Stock Transfer Act, ap- 
proved August, 1909. 


8. An Act Relating to Desertion and 
Non-Support of Wife by Husband, or of 
Children by Either Father or Mother, 
and Providing Punishment Therefor; 
and to Promote Uniformity Between the 
States in Reference Thereto, approved 
August, 1910. 


9. An Act Relative to Wills Executed 
Without the State and to Promote Uni- 
formity Among the States in that Re- 
spect, approved August, 1911. 

10. An Act Relating to and Regulat- 
ing Marriage and Marriage Licenses, and 


(28) See Terry’s Uniform State Laws (Anno- 
tated, 1920), VII. See Proceedings 30th Annual 
Meeting National Conference on Uniform State 
Laws for adoption of Acts at that session. 





to Promote Uniformity Between the 
States in Reference Thereto, approved 
August, 1911. 


11. Uniform Child Labor Law, ap- 
proved August, 1911. 


12. An Act on the Subject of Mar- 
riages in Another State or Country in 
Evasion or Violation of the Laws of the 
State of Domicile, approved August, 1912. 


13. An Act to Make Uniform the Law 
of Acknowledgments to Deeds or Other 
Instruments Taken Outside the United 
States, approved October, 1914. 


14. Uniform Partnership Act, ap- 
proved October, 1914. 


15. Uniform Cold Storage Act, ap- 
proved October, 1914. 


16. Uniform Workmen’s Compensa- 
tion Act, approved October, 1914. 


17. Uniform Land Registration Act, 
approved August, 1915. 


18. Uniform Foreign Probate Act, ap- 
proved August, 1915. 


19. Uniform Flag Law, approved Au- 
gust, 1915. 


20. Uniform Act Limited to Partner- 
ship Act, approved August, 1916. 


21. Uniform Act with Reference to 
Extradition of Persons of Unsound Mind, 
approved August, 1916. 


22. Uniform Conditional Sales Act, 
approved August, 1918. 


23. Uniform Fraudulent Conveyance 
Act, approved August, 1918. 


24. Uniform Proof of Statutes Act, 
approved August, 1920. 


25. Uniform Foreign Depositions Act, 
approved August, 1920. 


26. Uniform Occupational Diseases 


Act, approved August, 1920. 
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27. Uniform Vital and Penal Statis- 
tics Act, approved August, 1920. 


An examination of the legislative ac- 
tion with respect to these various acts 
shows that no act approved by the Na- 
tional Conference and recommended by 
it for adoption has been adopted by all 
the jurisdictions of the United States; 
that some of the acts which were ap- 
proved some years ago have been adopt- 
ed in none of the States; that there are 
sufficient acts approved and jurisdictions 
which have not adopted them to afford 
a broad field for the work of the National 
Conference; that no State has adopted 
every act approved by the National Con- 
ference, so that the Commissioners and 
lawyers from every State each have work 
to do in their home States, and a success- 
ful campaign for the adoption by all jur- 
isdictions of the acts already approved 
would do as much to promote uniformity 
as the continued preparation and ap- 
proval of new acts by the National Con- 
ference, however important are the sub- 
jects, with no adequate campaign to se- 
cure their enactment into law in the dif- 
ferent jurisdictions. The National Con- 
ference has recognized this by the crea- 
tion of a special Committee on Adoption 
of Approved Acts, or Legislative Com- 
mittee, and by a more adequate provision 
in the future for publicity with reference 
to the work of the Conference, to be in 
the special charge of the Committee on 
Publicity. It is in connection with the 
work especially committed to these two 
committees that the work of the Bar 
may be especially effective, and it is to be 
hoped that the members of every Bar as- 
sociation in the country will give these 
efforts their hearty approval and sup- 
port. 


NATHAN WILLIAM MacCHESNEY. 
Chicago, III. 





BAILMENT—AUTOMOBILE. 





VENTURINI v. CARLIN. 





Court of Appeals of Alabama. June 8, 19290. 


86 So. 156. 





The mere lender of an automobile is not liable 
to one who is injured by its negligent use in the 
hands of the borrower. 





SAMFORD, J. Appellee’s counsel insists 
that the determining point in this case is not 
raised by this record, but in this contention 
counsel is in error. True there was an amend- 
ment to the complaint filed May 5, 1919, and 
subsequent to that time, on October 7, 1919, the 
original complaint as amended May 5th was 
further amended by a substituted complaint, to 
which additional grounds of demurrer to the 
first and second counts as amended were sepa- 
rately and severally filed October 7, 1919, and 
considered by the court as being directed to the 
amended complaint filed October 7, 1919, as is 
indicated in the judgment of the court on de- 
murrer dated October 7, 1919, where it is re 
cited, “And defendant’s demurrers filed this 
day to the amended complaint filed this day,” 
ete., indicating clearly that the judgment of 
the court on demurrers to which attention is 
directed by the first assignment of error is re 
ferable to the amended complain: filed October 
7, 1919. 


As is conceded by appellee’s counsel in brief, 
this presents the only assignmert of error nee- 
essary for the court’s consideration, and a de 
termination of this question would of necessity 
determine the appeal in this case. 


The two counts of the complaint upon which 
the cause was tried allege, in substance, that 
on February 22, 1919, the defendant Frank Ven- 
turini was the owner of a motor vehicle, viz., 
an automobile, for private use; that on said 
day the defendant John H. Jackson was operat- 
ing said automobile under authority from, and 
with the consent of, Frank Venturini, and that 
while sv operating said automobile under such 
authority and within the line and scope there- 
of, the said defendant John H. Jackson negli- 
gently caused or allowed said automobile to 
run upon or against an automobile, the prop- 
erty of the plaintiff, etc. The defendant by way 
of demurrer points out that no facts were al- 
leged, showing that Jackson was operating the 
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automobile as the agent, servant, or employe 
of Venturini, or in any capacity whereby said 
Venturini could be bound for any negligence on 
the part of said Jackson, and, further, that the 
law under which said count was founded, seek- 
ing to make the lender liable for any negligence 
of the borrower in the operation of the automo- 
bile of the lender, is unconstitutional and void. 


The question of the constitutionality of that 
part of section 23 of the act of 1911 (page 634), 
in the following words, “that such owner be 
liable for any negligent or willful injury in- 
flicted by any such person authorized by him” 
was certified to the Supreme Court, and in re 
sponse to this inquiry the Supreme Court held 
the enactment to be valid, but in the opinion 
said: 


“It [the clause dealt with] does not increase, 
alter, modify, or change the liability of the per- 
sons dealt’ therewith from what it was under 
existing laws. In other words, it was merely 
intended to prevent the exemption from tak- 
ing out a license as being intended to operate 
as a release from liability for such negligence 
for which the owner would be liable under ex- 
isting laws, and in no sense intended to place 
the liability as for conduct for which there was 
no previous liability.” Frank Venturini v. 
Bernard A. Carlin (Sup.) 86 South.— 


If, as is held by the Supreme Court in the 
case supra, section 23 of the act approved April 
22, 1911 (Acts 1911, p. 634—43), in no sense is 
intended to place the liability as for conduct 
for which there was no previous liability, then 
the authorities of this state are uniform to the 
effect that the general rule is that the mere 
lender of an auomobile is not liable to one who 
is injured by its negligent use in the hands of 
the borrower, and therefore it would be neces- 
sary, as an allegation in a complaint charging 
negligence against the owner when the injury 
was committed while the automobile was being 
operated by a borrower, to allege facts showing 
that Jackson was operating said automobile as 
an agent, servant, or employe of Venturini, or 
in a capacity whereby Venturini could be bound 
for any negligence on the part of Jackson. Be- 
ville v. Taylor, 202 Ala. 305, 80 South. 370; 
2R. C. L. p. 1201, § 35; Gardiner v. Soloman, 
200 Ala. 115, 75 South. 621, L. R. A. 1917%, 380; 
Parker v. Wilson, 179 Ala. 370, 60 South. 150; 
Erlich v. Heis, 193 Ala. 669, 69 South. 530; Dow- 
dell v. Beasley, 82 South. 40. 


It follows, therefore, that the trial court erred 
in its various rulings, contrary to the views 
herein above expressed, both as to the over- 
ruling of the demurrers to the complaint and 
in the oral charge to the jury and in the re- 


‘ 





fusal to give at the request of the defendant the 
various written charges asserting this proposi- 
tion. 


For the errors pointed out, the judgment is 
reversed, and the cause is remanded. 


Reversed and remanded. 
BRICKEN, P. J., dissents. 


Note—Statute Making Owner of Automobile 
Liable for Injury by Third Person.—The reach 
of police power is illustrated in a statute of the 
State of Michigan whereby it was provided that 
the owner of an automobile should be liable for 
any injury occasioned by the negligent operation 
of such automobile, unless the user should have 
stolen the same. In Johnson y. Sergeant, 168 
Mich. 444, 134 N. W. 468, 2 N. C. C. A. 334, this 
statute was held constitutional, because “it .is 
well recognized that the automobile upon the 
highway in the hands of an incompetent or reck- 
less driver may result in great injury to persons 
and property. Because of this fact, the state in 
the exercise of its police power may pass stat- 
utes in relation to the ownership of automobiles 
and the running thereof.” The court said its 
investigation had not shown a similar statute. 


But this holding was later dissented from and 
disagreed to, the court saying: “Such a doc- 
trine seems unnatural and repugnant to the pro- 
visions of the (Michigan) constitution, * * * 
We are forced to the conclusion that the pro- 
visions * * are not a necessary regulation in the 
exercise of the police power.” Dougherty v. 
Thomas, 174 Mich. 371, 140 N. W. 615, 45 L. R. 
A. (N. S.) 699, Ann. Cas. 1915A, 1163. This 
latter holding has since been followed in that 
state, as see late case of Levyn vy. Koppin, 183 
Mich, 232, 149 N. W. 993. And the statute was 
changed by adding: “Provided that the owner 
shall not be liable unless said motor vehicle is 
being driven by the express or implied consent 
or knowledge of such owner.” In this form its 
constitutionality was upheld. Stapleton v. Inde- 
pendent Brewing Co., 198 Mich. 170, 164 N. W. 
520, L. R. A. 1918A, 916. 

In Lewis y. Amorous, 3 Ga. App. 50, 59 S. E. 
338, it was said that: “It is not the ferocity of 
automobiles that is to be feared, but the ferocity 
of those who drive them. * * * Has the legisla- 
ture power to say that the Independent Brewing 
Company, totally and wholly without fault, with 
nothing whatever to do with the situation, shall 
be liable for that accident? Our Supreme Court 
has already held in substance and effect that 
such a liability may not be imposed by the legis- 
lature.” 

In Merchants & P. Bank y. Bergman, 106 S. C. 
362, 91 S. E. 332, L. R. A. 1917E, 925, in speak- 
ing of a statute imposing a lien for injuries by 
an automobile, unless automobile was stolen from 
a building under secure lock and key, the court 
said: “The legislature had the right, in the ex- 
ercise of police power, to guard its citizens and 
the public generally” to pass this law. 

In Parker-Harris Co. y. Tate, 135 Tenn. 509, 
188 S. W. 54, L. R. A. 1916F, 935, the Tennes- 
see court in commenting on the Bergman case 
intimated that it might be questioned whether 
such exercise of police power could interfere 
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with the interests of prior lienors, saying “it 
might with no inconsiderable reason be urged 
that the only right under the police power was 
one to regulate by way of punishment the owner 
in possession and dominion and control for an 
unlawful use of that which was designed for 
a legitimate use.” 

Where there is joint ownership in an auto- 
mobile, a statute providing that owner should 
be equally liable with agent or other person 
operating it for injury inflicted, it did not apply 
where other co-owner was using it for his indi- 
vidual pleasure. Hamilton vy. Vione, 90 Wash. 
618, 156 Pac. 853, L. R.. A. 1916E, 1300. 

This might well be on the theory that while 
the co-owner was using it, he stood as sole 
owner. 


In Core v. Resha, 140 Tenn. 408, 204 S. W. 
1149, the lien statute of that state was further 
referred to and it was held not designed to ex- 
tend the principle of liability of owner in case 
of injury inflicted by another. 

This branch of the law is going through the 
mill toward the evolving of a new principle in 
agency under the state’s police power, based on 
the dangerous character of the automobile as an 
instrumentality on a public highway. 8 
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A VERMONT SHERIFF. 
My boyhood saw no neater rig 
Than Sheriff Amsden’s booted gig; 
The narrow dasher, one-man seat, 
And whip and socket, say—’twas neat; 
The great high wheels went ‘round so fast 
Their shadders shied at being cast; 
You couldn’t see what kind, By Gad! 
Of check or overdraw he had, 
And all us boys was plumb confused 
About what martingale he used. 


He drove a bright-eyed Morgan nag 
No other horse in town could tag; 
Jest hand him out a writ and John, 
His man, would slap the harness on, 
Then up he’d climb and off he’d go 
And get a mile, the first you’d know; 
He never asked what kind of writ 

It was, By Gum! or who it hit; 
Replevin, trespass, trover, case, 

And debt, he served with even grace. 


It made no difference to him, 

Who ‘twas he ’tached, Jerome or Jim; 
He didn’t care a broken reed 

Who ’twas he sued, or who trusteed; 
He left no papers on the place; 








But run his process up yeur face; 

He'd sell you out with equal zest, 

From grandpa’s clock to grandma’s chest; 
You couldn’t make him hem or haw, 

And all he’d say was, “Law is iaw.” 


The constables in every town 

Looked up to him instead of down; 
There wasn’t one as tall as he. 

Nor one as stiff as he could be; 

His word was stronger than a fort 

And went an awful ways in court; 

The lawyer that was smart, was loath 
To ever let him take the oath, 

He'd simply say, “You’re Sheriff, Sir, 
And served this writ on Widder Burr?” 


But what I meant to talk about, 

Quite mainly, when I started out, 

Was not so much the Sheriff’s art, 

As his official horse and cart; 

The fills and ex both took your eye, 

The boot was shiny, steep and dry; 

Beneath its box he kept the writs 

That give the county catnip fits; 

The whirlwind wheels and one-man seat, 

A-zipping past you, say—'twas neat. 

DANIEL L. Capy. 

London, England. 


[We are glad to receive the above from our 
correspondent, Mr. Cady, formerly of Vermont 
and now living in London. Mr. Cady, though not 
practicing law, is still interested in professional 
matters in this country and retains his mem- 
bership in the American Bar Association. Mr. 
Cady contributed to the columns of the Journal 
twenty-five years or more ago when he was 
living in this country and was engaged in the 
active practice of law.—Editor.] 








HUMOR OF THE LAW. 


A farmer who dwelt in New Salem 
Brought his pigs to the city to jail ’em. 
“The critters,” he’d say, 
“Eat up all my hay, : 
So I’ll chuck them in jail and then bail ’em.” ® 
—Knickerbocker Press. 





Judge (at trial of Woolly Pete charged with 
killing Two Gun Jake)—And you say you 
can testify to the good character of the de- 
fendant? 

Cowboy Charlie—That I kin, jedge. There 
ain’t a quicker man on the trigger in all 
Arizony than him.—From the Home Sector. 
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Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 


Copy of Opinion in any case referred te in this digest 
may be procured by sending 25 cents to us or to the West 
Pub. Co., St. Paul, Minn. 
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1. Adverse Possession—Color of Title—Where 
an exception of part of a parcel of land con- 
veyed was void, the grantee has color of title 
to the entire parcel described; “color of title” 
being that which in appearance is title but 
which is no title—Seavey v. Williams, ‘Ore., 191 
Pac. 779. 

2. Assault and Battery—Self-Defense.—W here 
accused was indicted for assault with intent to 
murder, and also assault with a weapon, a charge 
that “if he was not in danger of losing life or 
of suffering grievous bodily harm,” or “if he had 
a reasonable mode of escape cpen to him,” he 
could not set up self-defense, was prejudicial 
error, accused being convicted of assault with a 
weapon; for the character of self-defense de- 
fined in the charge was not anpticable to the 
offense of which accused was convicted.—vTay- 
lor v. State, Ala., 85 So. 877 

3. Assistance, Writ of—Pleading and Prac- 
tice.--If an answer to a petition for writ of 
assistance sets up a defense, and the petitioner 
fails to reply thereto, proper practice requires 
the court to take as true the facts stated in 
the answer; but, if the answer shows no right 
on the part of the occupant to contest the peti- 
tioner’s claim of right to possession, the court 
may ignore the answer and award the writ.— 
West 132 Feet v. City of Orlando, Fla., 86 So. 
197. 

4. Attorney and Client—Disbarment.—In a 
proceeding to disbar an attorney at law, such 
attorney is presumed to be innocent of the 
charges preferred, and to have performed his 
duty as an officer of the court in accordance 
with his oath, and the evidence in support of 
the charges must satisfy the court to a reason- 
able certainty that the charges are true, and 
warrant a judgment of disbarment.—State v. 
Vernor, Okla., 191 Pac. 729. 

5. Bankruptey—Estoppel.—A creditor of a 
bankrupt held estopped to attack the validity 
of an order fixing the time for filing claims, 
where he delayed such attack until the expira- 
tion of the year from the original adjudication, 
and the setting aside of the order would leave 
other creditors, who relied on it, without right 
to share in the estate, giving him an inequitable 





ase re Malka, U. S. D. C., 265 Fed. 


6. Bills and Notes—Joint Principal.—Where 
two or more persons sign a note apparently as 
joint principals, and there is nothing im the 
instrument indicating that some of the makers 
are principals and others sureties, the presump- 
tion of law is that all are joint principals.— 
Bank of Lumpkin County v. Justus, Ga., 103 
S. E. 794. 

7 Order of Signing.—Plaintiffs and defen- 
dant, who wrote their names in succession on 
the back of notes before they were negotiated, 
at one and the same time, were makers, and not 
indorsers.—Lee v. Boykin, S. C., 103 S. E. 777. 


8. Payment.—The acceptance of a new note 
or security of equal degree for an existing note 
is not in itself a payment or extinguishment of 
the original debt, in the absence of an agree- 
ment to that effect.—Philadelphia & Reading 
Coal & Iron Co. v. Willinger, Md., 111 Atl. 132. 

9. Brokers—Compensation.—An agent may 
recover compensation on a sale to himself if 
the parties, with full knowledge of the facts, 
J —* .—Edmundson & Phenix, Minn., 178 N 

fe 


10. Diligence —It was grain broker’s duty 
to sell grain with reasonable diligence and care, 
and where with reasonable diligence he could, 
but failed to, sell at price specified by owner, 
and was required to sell at lower price because 
of such failure, he could not recover from owner 
the difference between the proceeds of the sale 
and the amount of owner's draft, which he had 
Sen Grain Co. v. Bainter, Mo., 223 S. 
Ww. TEs. 

11. Carriers of Goods—Bill of Lading.—The 
obligation to deliver only to the party having 
title to the bill of lading is imposed by law on 
the carrier, and is absolute.—Davis v. Hines, 
Director General of Railroads, Ala., 85 So. 882. 

12. Variance.—In consignee’s action for 
damages to shipment after arrival at destina- 
tion, variance between declaration based on lia- 
bility as a common carrier and proof of liability 
as a warehouseman was not fatal, where con- 
signee in opening statement admitted that rail- 
road’s liability was that of a warehouseman 
rather than that of a common carrier, and where 
railroad’s attorney did not claim surprise or ob- 
ject to admission of evidence on the theory that 
railroad’s liability was that of a warehouseman, 
since in such case court could have permitted 
amendment t+ declaration.—Thomas Canning Co. 
v. Pere Marquette Ry. Co., Mich., 178 N. W. 851. 

13. Carriers of Live Stock—Carmack Amend- 
ment.—While the Carmack Amendment to the 
Interstate Commerce Act (U. S. Comp. St. §§ 
8604a, 8604aa) gives a right of action against 
the initial carrier for loss of or damage to 
goods in shipment in interstate commerce, 
whether the loss or damage is caused by the 
initial or a connecting carrier, a suit may nev- 
ertheless be maintained against a connecting 
earrier, where it is shown that the loss or dam- 
age is occasioned by its negligence.-—-Southern 
Express Co. v. Turner, Ga., 103 S. E. 802. 

14. Carriers of Passengers—Estoppel.—Street 
railroad, which has enjoyed the benefits of fran- 
chise fixing rate of fare to be charged, was not 
estopped trom denying the validity of such con- 
tract on the ground that the city was not au- 
thorized to permanently fix the rate of fare to 
be charged.—Ottumwa Ry. & Light Co. v. City 
of Ottumwa, Iowa, 178 N. W. 905. 

15. Chattel Mortgages—Conditional Sale.— 
Conditional buyer, who agreed to pay mort- 
gage as part of a purchase price and who pro- 
cured possession of the goods under such agree- 
ment, was estopped from disputing the validity 
of such mortgage where mortgage was valid as 
between the mortgagor and mortgagee.—Hart- 
ford-Connecticut Trust Co. v. Puritan Laundry 
of Hartford, Conn., 111 Atl. 149. 

16.——Conditional Sale.—The owner of per- 
sonalty has the right to sell the same and de- 
liver possession to the buyer, on condition that 
title shall remain in him until payment, and the 
title so withheld will until payment be superior 
to that of a subsequent mortgage or purchase of 
the pioperty from the buyer, even if such sub- 
sequent mortgage, etc., was made without notice 
so long as the property retains its character as 
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personalty.—Oakland Bank of Savings v. Cali- 
fornia Pressed Brick Co., Cal., 191 Pac. 524. 

17.——Original Parties—Under the chattel 
mortgage law, a holder of notes secured by chat- 
tel mortgage executed in compliance with the 
statute, being such in good faith without knowl- 
edge of any secret equities not disclosed, and 
for a valuable consideration, is not affected by 
such claims or equities as between the original 
parties, but the mortgage should reasonably 
and clearly conform to the statute.—Durel v. 
Buchanan, La., 86 So. 189. 

18. Conspiracy—Common Design.—The com- 
mon design which is the essence of conspiracy 
may be shown by proof of different acts by vari- 
ous actors, from which a mutual understanding 
may be inferred.—United States vy. Silverthorne, 
U. S. D. C., 265 Fed. 853. 

19. Constitutional Law — Classification— A 
classification having some reasonable basis does 
not offend against the equal protection clause 
of Const. U. S. Amend. 14 merely because it is 
not made with mathematical nicety or because 
in practice it results in some inequality.—State 
v. Winehill & Rosenthal, La., 86 So. 181. 

20. Contempt—Direct and Indirect.—Proceed- 
ings to punish both direct and indirect con- 
tempts are criminal in their nature.—State v. 
District Court, Mont., 191 Pac. 772. 

21. Contraets — Merger.— Prior negotiations 
and oral agreements concerning same subject- 
matter were merged in the written agreement.— 
— v. Capital Paint Co., Md., 111 Atl. 
140. 
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Mutuality.—Promise to employ an at- 
torney to do all promisor’s law work, without 
an agreement on the part of lawyer to do such 
work, held void for lack of mutuality.—Osner 
& Mehlhorn vy. Loewe, Wash., 191 Pac. 746. 

23. Waiver.—That a provision of a con- 
tract was subsequently waived by the parties 
would not prevent using it as an aid to con- 
struction of contract.—Gamble v. Hollenbach, 
Ky., 223 S. W. 833. 

24. Ceorporations—Dual Agency.—Where the 

agent of plaintiff corporation was at the same 
time agent and stockholder of a defunct cor- 
poration, whose stockholders are defendants, 
and his own interests were adverse to plain- 
tiff's, his actions as to any dealings had with 
Plaintiff are not binding on it, unless it had 
full knowledge of and consented to the agent 
representing both parties.—California Nat. Sup- 
ply Co. v. Black, Cal., 191 Pac. 715. 
5 Internal Management.—The powers of 
those intrusted with corporate management are 
largely discretionary, and courts will not inter- 
fere unless the powers have been illegally un- 
conscientiously executed, or unless it be made 
to appéar that the acts were fraudulent or col- 
lusive, and destructive of the rights of the 
stockholders.—People yv. Public Service Com., 
N. Y., 183 N. Y. Sup. 659. 

26. Courts—Dictum.—Relative to dictum, ap- 
pellate courts, when dealing with questions of 
practice, not infrequently state a rule for the 
guidance of the courts of first instance and the 
bar.—Exporters of Manufacturers’ Products v. 
Butterworth-Judson Corporation, U. S. D. C.. 
265 Fed. 907. 

27. Covenants—Restrictions.—In view of the 
circumstances, foreclosure sale of land under 
mortgage, subject to which a company which 
sold lots took, held to have put an end to the 
binding effect of restrictions on lots sold by the 
company prior to foreclosure, even if they 
could have been enforced before foreclosure by 
the purchasers among themselves.—Boyd vy. Park 
Realty Corporation, Md., 111 Atl. 129. 

28. Criminal Law—Books of Account.—Where 
facts can be ascertained only by an examina- 
tion of a large number of details on books of 
account, it is permissible for an expert account- 
ant, who has made an examination of the books 
and figures, to testify as a witness, and to give 
a summarized statement of what the books 
show, provided the books themselves are made 
accessible to the. court.—Young v. State, Ga. 
103 S. E. 804. : 

_ 29. Corpus Delicti—Proof of the corpus de- 
licti and the conviction of defendant involve 
two questions; first, a criminal act; second, de- 
fendant’s agency in the production of the act; 
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a “corpus delicti” consisting of a criminal act. 
—Mills v. State, Ala., 85 So. 867. 

30. Corroboration.—Slight evidence corrob- 
orating accomplice testimony may be sufficient 
to authorize the jury to convict defendant; but 
such evidence must within itself connect de- 
fendant with the crime, and lead in the infer- 
ence of his guilt, independently of the accom- 
plice testimony.—Manning y. State, Ga., 103 S. 
E. 807. 

31. Similar Instances.—Applying the rule 
that proof may be made of a system of cheats 
or swindles of the same general nature as that 
with which defendant is charged, it is held that 
the evidence sufficiently connected the defen- 
dant with the perpetration of a swindle of the 
same general nature as the one for which he 
was being tried, and that the state was properly 
allowed to make proof thereof.—State v. Fried- 
man, Minn., 178 N. W. 895. 

32.——_Witness.—it is within the discretion of 
the trial judge to question a witness, and ordi- 
narily error cannot be predicated upon his do- 
ing so. Asa rule the examination of a witness 
should be conducted by counsel, and only under 
exceptional conditions is the judge justified in 
conducting an extended examination.—State v,. 
Sandquist, Minn., 178 N. W. 883. 

33. Damages—Earning Capacity.—In an ac- 
tion for damages for personal injuries, court 
did not err in refusing to permit the plaintiff 
to state the amount of salary he received as 
manager of race tracks in certain years, where 
he testified that the employment was only tem- 
porary, not forming a proper basis for estimat- 
ing his earning capacity.—Waltring v. James, 
Md., 111 Atl. 125. 

34. Diveree—Common Law.—The courts of 
New York are without common-law jurisdiction 
over the subject of divorce, but must act within 
the limitations of their statutory power.— 
Crouch v. Crouch, N. Y., 183 N. Y¥. Sup. 657. 

35. Equal Fault.—Neither husband nor wife 
will be granted a divorce where the evidence 
shows both parties to be entitled thereto.— 
Harris v. Harris, Mo., 223 S. W. 771. 

36. Evidenee—Inference from Facts.—It is 
not enough for one who has the burden of prov- 
ing a fact to merely show that it may have 
been, but he must go further and furnish some 
logical basis for the inference that it was or is. 
—Central Bank & Trust Co. v. Alabama Broom 
& Mattress Co., Ala., 85 So. 738. 

37. Judicial Cognizance.—It is a matter of 
common knowledge that the cost of labor, sup- 
plies, fuel, and other material required to con- 
duct a utility selling gas, largely increased dur- 
ing the war period, and that such high prices 
continued after the war.—City of La Crosse v. 
Railroad Commission of Wisconsin, Wis., 178 N. 
W. 867. 

38.—_—-Parol Agreement.—It is a permissible 
defense to action on a note that there was a 
contemporaneous paro) agreement for payment 
from a certain fund, or the raising of such fund 
for payment by means over which the promisor 
had control; in such case the source of payment 
must be first exhausted before recourse can be 
had on the note.—Second Nat. Bank of Reading 
v. Yeager, Pa., 111 Atl. 159. 

39. False Imprisonment—Punitive Damages. 
—In an action for false imprisonment, punitive 
Gamages can be awarded only when there was 
an #etual desire to injure; hence. an instruction 
as to what constituted malice, which after 
quoting verbatim Rev. Code 1919, § 3628, stated 
that malice which is presumed as distinguished 
from malice in fact is not personal hate or ill 
will, but refers to that state of mind which is 
regardiess of the rights of a citizen, was erro- 
neous, where defendant forcibly entered plain- 
tiff's dwelling without a warrant, and there ar- 
rested her, but there was no evidence of actual 
maltlice.—Gamble v. Keyes, S. D., 178 N. W. 870. 

40. Fixtures—Removal.—tThe general right of 
a tenant to remove fixtures and articles of per- 
sonal property may be ccntrolled by express 
contract; but covenants restricting, or claiming 
to restrict, the tenant’s ordinary right to re- 
move such property, are strictly construed, and 
cannot be extended by implication.—Rasch v. 
Safe Deposit & Trust Co., Md., 111 Atl. 121. 

41. Frauds, Statute of-—Future Delivery.— 
In an action for breach of contract for sale of 
cotton for future delivery, parol testimony was 
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admissible. to prove that the agent who signed 
the contract had authority to sign the name oft 
his principal, plaintiff's assignor, to the con- 
tract, required by the statute of frauds to be 
in writing.—Marlboro Cotton Mills y. O'Neal, S. 
C., 103 S. E. 781 

42. Guardian and Ward.—By an oral agree- 
ment with a guardian to support and educate 
her infant wards, the provision does not under- 
take to discharge the obligation of another, and 
the promise is not within the statute.—Linne- 
man v. Kircher, Iowa, 178 N. W. 899 

43. Gaming—Future Delivery.—That seller in 
contract for future delivery of grain could, and 
if demanded would, have made a delivery, is 
not necessarily conclusive against delivery not 
having been intended by either party.—Clark 
v. Merriam & Millard Co., Tex., 223 S. W. 869. 

44. Guardian and Ward—Mingling Funds.— 
Mingling the moneys of his wards with his own 
and investing them in real estate, deed to which 
was taken in his own and wife’s names, war- 
ranted a guardian’s removal as curator of the 
estate of his wards, although he subsequently 
sold the real estate and segregated the money 
of his wards and charged himself with interest. 
—tIn re Ienick, Mo., 223 S. W. 678. 

45. Highways—Waiver.—‘Where a landowner 
files a claim for damages caused by the location 
of a public road over his land, he thereby waives 
all objections on the ground of irregularities in 
locating the’ road.””—Witherwax v. Holt County, 
Neb., 178 N. W. 925. 

46. Homicide—Conspiracy.—-A party to a con- 
spiracy to commit robbery was guilty of first 
degree murder, where co-conspirators killed vic- 
tim, after obtaining her property, before leaving 
the apartment in which the robbery had been 
committed; the robbery not having been com- 
pleted until the property was removed from the 
apartment.—People v. Michalow, N. Y., 128 N. E. 
228. 

47. Lower Degree.—Where the defendant is 
placed on trial for murder and convicted of 
manslaughter in the second degree, he cannot 
legally complain because convicted of a less 
crime than the evidence shows him to have been 
guilty of.—Williams v. State, Okla., 191 Pac. 744. 

48. Robbery.—A killing in an attempt to 
commit robbery is “murder in the first degree” 
under the express provisions of the statute.— 
State v. Gottstein, Wash., 191 Pac. 766. 

49. Husband and Wife—Pre-nuptial Agree- 
ment.—Payment by wife of incumbrance on 
house bought by her held but a payment on 
account of purchase price, within her prenup- 
tial agreement to purchase the house with her 
funds for the parties in their joint names and 
as joint tenants, and so not to entitle her to a 
lien as against, or reimbursement from, the 
husband.—Brown v. Brown, Cal., 191 Pac. 702. 

50. Indemnity—Notice.—A judgment, rendered 
against an indemnitee on a bond upon which 
he was surety, is not conclusive, upon the in- 
demnitor of his liability thereon, when such 
indemnitor was a nonresident of the state in 
which the judgment was rendered, and had no 
notice or knowledge of the pendency of the 
action on the bond, and did not appear therein. 
ee Surety Co. v. Love, Neb., 178 N. W. 











51. Innkeeper—Liability—Where a guest of 
a hotel leaves upon the bed of the room occu- 
pied by him a large sum of money, approxi- 
mately $176, together with a railroad ticket, 
and there is posted upon the door of the room 
the following notice: “The management will 
not be responsible for money, jewelry, or other 
valuables of any kind, unless deposited in the 
office for safe-keeping and a receipt given for 
same”—the innkeeper will not be liable for the 
loss of such money or other property, if he has 
complied with section 3510 of the Civil Code 
(1910) by providing “an iron safe, or other 
place of deposit for valuable articles, and by 
posting a notice thereof.’’—Griffis v. Buckofzer, 
Ga., 103 S. E. 800. 

52. Judgment—False Return.—When an offi- 
cer makes a false return of personal service on 
which judgment is rendered, when in fact there 
has been no service at all, such return is not 
conclusive, in a direct attack against said judg- 
ment, nor in a proceeding in equity to set aside 
said judgment for fraud, practiced by the oppos- 


. 








ing party, in procuring said service or return. 
—MclIntosh v. Holtgrave, Okla., 191 Pac. 739. 

53. Specific Performance.—A court order, 
under Civ. Code, § 598, permitting a religious 
corporation to transfer property to a certain 
party, cannot be annulled for fraud by a de- 
cree of specific performance of a contract to 
convey to another, since if the former was 
granted on false testimony that would not jus- 
tify a collateral attack, in the absence of a 
showing of lack of jurisdiction.—Giffen  v. 
Christ’s Church, Cal., 191 Pac. 718. 

54. Malicious Prosecution—Advice of Coun- 
sel—When a party communicates to counsel in 
good standing all the facts bearing upon the 
guilt of an accused of which he has knowledge 
or could have ascertained by reasonable dili- 
gence, and in good faith acts on the advice of 
such counsel in prosecuting the party accused, 
he is not liable as for malicious prosecution.— 
Larsen y. Johnson, S. D., 178 N. W. 876. 

55. Marriage—Invalidity.—A void marriage 
confers no rights upon either of the parties 
in respect to the property of the other, such as 
would be conferred by a valid marriage. — 
Schneider y. Schneider, Cal., 191 Pae. 533. 

56. Master and Servant—Assumption of Risk. 
—An employe assumes the risk of the dangers 
of his employment which he knows of and ap- 
preciates, or which would have been disclosed 
to him by the exercise of due care.—Cassidy v. 
Atlantic Corporation, N. H., 111 Atl. 147. 

57.——Contributory Ne gligence. —That an elec- 
tric lineman, killed by contact with a live wire, 
failed to wear rubber gloves provided for him, 
did not make him guilty of contributory negli- 
gence, where the regulations did not require 
him to wear such gloves while doing the work 
upon which he was engaged when injured.— 
Ww ashburn v. Laclede Gaslight Co., Mo., 223 S. 

725. 

58.——Negligence.—In an action 
damages for personal injuries resulting from 
the sudden spinning of a sprocket wheel while 
plaintiff was at work with his arms between 
the spokes, the evidence discussed in the opin- 
ion held sufficient to sustain a finding that the 
inachinery was negligently set in motion by the 
automatic shifting of a belt from a loose pulley 
to a fast pulley while the engine was in mo- 
tion.—Hellerich y. Central Granaries Co., Neb., 
178 N. W. 919. 

59. Mines and Minerals—Relocation.—A pat- 
ent for lode mining claim, which had been re- 
located by the same parties who originally lo- 
cated, relates back only to its relocation.—Star 
Mining Co. v. Federal Mining & Smelting Co., 
U. S. C. C. A., 265 Fed. 881. 

60. Mortgage—Assumption of Debt.—Mort- 
gagee, having assumed a liability by giving a 
warranty deed to the purchasers from the mort- 
gagor, a liability not imposed by contract or by 
law, whatever the liability of the mortgagor 
may be, will not be permitted to pass the bur- 
den thereof to the purchasers of the property 
subject to the mortgage, in possession under 
claim of title, and in a position to demand their 
obligation be limited to the strict terms of the 
mortgage.—Haggerty v. Bogle, Wash., 191 Pac. 


760. 

61. Municipal Corporations—Avoiding Acci- 
dent.—Drivers of automobiles and motortrucks 
must sound their horns on all occasions where 
it can be said that to do so will probably avoid 
accident.—Olsen y. Peerless Laundry, Wash., 191 
Pac. 756. 

62. Due Care.—The proximity of the place 
where defendant was driving to adjacent school 
grounds, and the hour at which children might 
with certainty be expected to be on the street, 
imposed On him a greater degree of caution than 
ordinary circumstances would require; what 
would be but ordinary negligence in reference 
to a grown person would be gross negligence 
as respects a child.—Lampton v. Davis Standard 
Bread Co., Cal., 191 Pac. 710. 

63. Negligence Per Se.—The duties of the 
driver of an automobile about pass over a 
street intersection are regulated by statute. By 
showing a violation of the statute applicable 
to the situation negligence is established, and, 
if an injury resulted from the disobedience of 
the statute, liability follows, but may be avoid- 
ed by establishing the contributory negligenoe 
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of the person injured.—Hillstrom vy. Mannheim- 


er Bros., Minn., 178 N. W. 881. 


64. Negligence — Imputability.— The negli- 
gence of the driver of a vehicle cannot be im- 
puted to one riding with him as a mere invited 
guest.—Berlo v. Omaha & C. B. St. Ry. Co 
Neb., 178 N. W. 912 

65.- Pitfalls—A person owes the duty to 
use reasonable care to protect persons rightly 
on his premises from pitfalls and hidden dan- 
gers, and it was error to charge that the prefi- 
ises must be kept reasonably safe.—Campbell 
v. Da Parma, N. Y., 183 N. Y. Sup. 679. 

66.——Proximate Cause. — The. “proximate 
cause” is that cause which naturally and prob- 
ably -led to and which might have been ex- 
pected to produce the result; it is the efficient 
cause; the one that necessarily sets the other 
causes in operation.—Kelson v. Public Service 
Ry. Co., N. J., 110 Atl. 919 

67.——Standard of Care.—When a plaintiff's 
own case shows that the act of a defendant 
alleged to have been done negligently was done 
in the usual and customary way, the charge of 
negligence is not sustained, unless it can be 
said that the common experience of the ordi- 
nary juror is competent to fix the standard of 
eare for the doing of the particular act in- 
volved.—Weireter v. Great Northern Ry. Co., 
Minn., 178 N. W. 887. 

68. New Trial—Quotient Verdict.—Quotient 
verdict should be set aside on motion for new 
trial.—Louisville & N. R. Co. v. Bishop, Ala., 
85 So. 859. 

69. Nature of Defined.—An oath may be 
defined to be a solemn adjuration to God to pun- 
ish the affiant if he swears falsely, the sanction 
of the oath being a belief that the Supreme 
Being will punish falsehood, or it may be de- 
fined as a declaration or promise made by eall- 
ing on God to witness what is said.—Goolsby v. 
State, Ala., 86 So. 137. 

70. Patents—Assignment.—A contract, where- 
by the inventor of a paper-feeding- mechanism 


for a particular type of press assigned his pat-- 


ent to another and agreed to assign all future 
patents he acquired for any paper-feeding mech- 
anism during the term of the original patent, 
is not void as contrary to public policy. —Miller 
Saw-Trimmer Co. v. Cheshire, Wis., 178 N. W. 
855. 

71. Expert Testimony.—Expert testimony 
as to the meaning of patent specifications is 
only permissible to enable the judge to under- 
stand the specifications, and when the judge 
understands the specifications without such tes- 
timony, it is not necessary since the adoption 
of the new equity rules.—Kohn v. Eimer, U. S. 
Cc. C. A., 265 Fed. 900. 

72. Pleading—Counts.—Where plaintiff has 
two or more distinct grounds for the relief he 
asks, the one not inconsistent with the other, 
he may set them forth in his complaint in or- 
derly sequence, and may recover if he proves 
any one or more of them.—Hurley-Mason Co 
v. Pacific Commissary Co., Wash., 191 Pac. 624. 

73. Principal and Agent—Followinge Direc- 
tions.—Where an agent, authorized by his prin- 
cipal to execute a contract only upon a certain 
condition to be embodied therein, informs the 
other party of the limitation upon his author- 
ity, but nevertheless executes, on behalf of his 
principal, a written contract embodying a dif- 
ferent and opposite condition, the principal will 
not be bound thereby.—Omaha Alfalfa Milling 
Co. v. Pinkham, Neb., 178 N. W. 910. 

74. Rape—Statutory Crime.—In the prosecu- 
tion of a male person under chapter 7732, Laws 
of Florida, Extra Sess. 1918, for having un- 
lawful carnal intercourse with an unmarried 
female person of previous chaste character, 
who at the time of such intercourse was under 
the age of 18 years, evidence of acts of unchas- 
tity on the part of such female committed prior 
to the date of the alleged offense is material, 
and should noé be excluded.—Steffanos v. State, 
Fla., 86 So. 204. 

75. Reeeivers—Waiver.—Where receivers for 
a coal company continued to operate its prop- 
erty, which was subject to a mortgage requir- 
ing it to set aside an amount equal to 10 cents 





per ton for coal mined as a sinking fund to be 
applied each six months on the mortgage debt, 
they became liable for such payments as an 
administrative expense; but failure of the mort- 
gagee to demand payments when due or to exer- 
cise the right to take possession, given by the 
mortgage, held a waiver of any right to prefer- 
ence from the fund remaining in receivers’ 
hands at the close of their administration.— 
Goodman Mfg. Co. v. Pittsburgh-Buffalo Co., 
U. 8. C. C. A, 265 Fed. 561 


76. Relense—Repudiation.—Where money is 
paid as an inducement for signing a release, 
there can be no repudiation of the release with- 
out first tendering back the money so paid.— 
United States Cast Iron & Foundry Co. v. Mar- 
ler, Ala., 86 So. 


77. Sales—Implied Warranty.—In sale of a 
refrigerating plant, furnished precisely accord- 
ing to order, there was no implied warranty 
the machine would answer the particular pur- 
pose for which it was intended.—Stevens  v. 
Parkford, Cal., 191 Pac. 699. 


78.——Passing of Title-—A contract for the 
sale of hay, containing the words “hereby sell,” 


‘but providing that seller should deliver when- 


ever buyer should arrange time therefor, and 
for payment of three-quarters of the purchase 
price almost immediately, held an executed con- 
tract, so that the title passed to the buyer.— 
Gianelli v. Globe Grain & Milling Co., Cal., 191 
ac, 720. 

79.——Special Damages.—To make seller liable 
for special damages for nondelivery, it is enough 
that he had notice of the probable consequences 
of a breach after the contract was made, so 
long as it was in time to allow seller by due 
care to-perform and prevent the 7s an 
3rooks Supply Co. v. Hines, Tex., 223 S. . 709, 

80. ein Tre canbe or- 
dered by bankrupt for export to the Virgin Is- 
lands, and by its direction shipped by the seller 
to a forwarding carrier in New York, while in 
possession of such carrier awaiting further ship- 
ment, held subject to stoppage in transitu by 
the seller.—In re Charles T. Stork & Co., U. 8S. 
D. C., 265 Fed. 864. 

81.—-—-Tender.—Where packed tomatoes were 
sold on terms of cash, less discount to be al- 
lowed if remittance was made in 10 days from 
date of bill of lading, but, if goods did not ar- 
rive in 10 days, discount was to be allowed if 
80 per cent was remitted in 10 days from date 
of bill of lading, the balance upon arrival, it 
was not necessary for the buyers to tender pay- 
ment of the price, or tender themselves ready 
to pay it, before they could put the seller, who 
failed to deliver, in default.—Jenkins v. Sped- 
den, Md., 111 Atl. 136 

82.——Time of Essence.—Where time is of es- 
sence of contract, and a buyer fails to order 
shipments out within time stipulated, seller is 
under no duty to give notice of rescission.— 
Home Guano Co. vy. Internationa) Agr. Corpora- 
tion, Ala., 85 So. 713. 

83. Street Railroads—Reciprocal Rights.— 
The duties of a street railroad and of a pedes- 
trian crossing the street at the tracks were re- 
ciprocal, each being required to approach the 
crossing with due regard for the rights of the 
other, and- failure of either to observe due care 
being negligence on his or its part.—Ross v. 
San Francisco-Oakland Terminal Rys. Co., Cal.. 
191 Pac, 703. 

84. Velegraphs and Telephones—Government 
Control.—A telegraph company cannot be held 
liable for negligence or delay in the delivery 
of a message at a time when its lines were in 
control of and being operated by the govern- 
ment under war legislation.—Amerson v. West- 
ern Union Telegraph Co., U. S. D. C., 265 Fed. 
909. 

85. Trial—Peremptory Instruction.—It is or- 
dinarily improper for the trial court to give 
a peremptory instruction where plaintiff makes 
out a prima facie case, the exception being where 
the evidence in rebuttal is in writing, or a mat- 
ter of record, and stands undisputed, and it 
completely overcomes and destroys the prima 
facie case.—Hunterbrinker y. Tappmeyer, Mo., 
223 S. W. 692. 





